« COURT OF APPEALS OF GEORGIA

RETURN NOTICE
February 12,2015
To:  Mr. Tyrone Nunn, Sr., Reg. No. 12452-002, Federal Correction Complex - Camp, Post

Office Box 5000, Yazoo City, Mississippi 39194
Case Number: Lower Court: County Superior Court

Court of Appeals Case Number and Style:

Your document(s) is (are) being returned for the following reason(s).

0 There is no case pending in the Court of Appeals of Georgia under your name.

O A Notice of Appeal is filed with the clerk of the trial court and not with the Court of Appeals of
Georgia. See OCGA §5-6-37. Once the trial court clerk has received and filed the Notice of Appeal, the
trial court clerk will prepare a copy of the record and transcripts as designated by the Notice of Appeal and
transmit them to this Court. Once the Notice of Appeal is docketed in the Court of Appeals of Georgia, a
Docketing Notice with the Briefing Schedule and other important information is mailed to counsel for the
parties or directly to the parties, if the parties are representing themselves. You do not need to provide this
Court with a copy of the Notice of Appeal you filed with the superior court.

U The Notice of Appeal must include a proper Certificate of Service. A Certificate of Service must show
service to the opposing counsel and contain the counsel’s full name and complete mailing address. The
opposing counsel must actually be served with a copy of your filing.

O An Application for Writ of Habeas Corpus should be filed in the superior court of the county in
which you claim you are illegally detained. An appeal from a denial of an Application for Writ of
Habeas Corpus is to the Supreme Court and not the Court of Appeals.

An Application for Writ of Mandamus should be filed in the superior court of the county official
whose conduct you intend to mandate. An appeal from a denial of an Application for Writ of
Mandamus is to the Supreme Court and not the Court of Appeals. Therefore, your documents are
being returned.

Ms. Holly K.O. Sparrow has retired as Clerk/Court Administrator. The new Clerk/Court
Administrator of the Court of Appeals of Georgia is Stephen E. Castlen.

O Your appeal was disposed by opinion (order) on . The Court of Appeals
The remittitur issued on
divesting this Court of jurisdiction. The case decision is therefore final.

] Your mailing/documents indicate that you intended to file your papers in another court rather than
the Court of Appeals of Georgia. The address of the Clerk of the is:
0 If an attorney has been appointed for you and you are concerned with the representation provided

by that attorney, you should address that issue to the trial court. As long as you are represented by an
attorney, you cannot file pleadings on your own behalf. Your attorney must file a Motion to Withdraw as
Counsel and it must be granted, before you can file your own pleadings in this Court.

ad A request for an out-of-time appeal should be made to the trial court from which you are appealing.
If your motion is denied by the trial court, you can file an appeal of that decision by filing a Notice of
Appeal with the clerk of the superior court.




TYRON NONN, SR.
#12452-002 F.C.C. CAP

2225 HALEY BARBOIR PARKWAY [391%]
P.0. BOX 5000

YAZOD CITY, MS 391%

QURT (F APPEALS KR THE STAIE (F GBRGIA
Inre:
TYRON NUNN, SR., suil juris,

Petitioner, in proper person,

Vs. CASE NO. 08cv1041, 07cv02482
CARROLL COUNTY SUPERIOR COURT,
[DENNIS T. BLACKMON, JUDGEI],

Respondent.

PRAYER FOR WRIT(PROCESS) OF MANDAMUS
'""We shall know the truth and the truth shall make us free." And ''You shall not be
partial in judgment: hear out low and high alike fear no man, for judgment is God."
DEUTERONOMY 1:16 TORAH. And "If you see the perversion of justice and righteousness
in a province, do not marvel at the matter; for high offical watches over high
offical, and higher officals are over them.'" ECCLESIASTES 5:8 KJV.
LAWFUL JURISDICTION of the ORIGINAL WRIT OF MANDAMUS which this court has ANCILLARY
JURISDICTION AS AN APPEALS COURT. See Legal Treatises, 1800-1926, Handbook of common
law pleading. Benjamin J. Shipman (3rd ed. 1923) Pp. 15-23 §§ 1-4.annexed hereto. And
see PP. 57-60 §§ 28-30 annexed hereto. See also The History of English Law Before

~The Aime of Edward I, Vol. 1 annexed hereto, and Vol. 2 annexed hereto.
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CHAPTER I

OUTLINE OF PROCELDINGS IN AN ACQTION

1 Scope of Procedure,

Jurisdiction of Courts
Process—The Oniginal Writ,
Service—I'ersonal and Constructiva,
The Appearance.

Pleadings.

The Declaration of the Plaintiff,
The Demurrer

Dilatory I'leas.

Pleas in Dar

The Replication and Subseguent Pleadings.
Production of IsSues

The Methou of T'rial of the lssues,
Right to Op:en and Close

Mothods of Production of Ewldencae,
Buiden of Proof

Cxammuation of Witnesses

The A:iguments, or sumning Up
The Charge of the Court,
Delibeiations of the Jury,

The Verdict. .

The Judgment

Writs of Execution,

SCOPE OF PROCEDURE

1. The law of procedure deals with:

(a) Junsdiction of courts.
(b) The process to compel the appearance of the defeadant.

(c) The pleadings.

(d) The tnal

(¢) The judgment,
(f) The execution,
(g) Appellate review.

JURISDICTION OF COURTS

2, Jurisdiction depends upon authority over the subject-matter and

over the parties H 7“\

The law of procedure deals not with the existence of rights of action
and liability, but with the method or process of pursuing actions, civil
and criminal It has to do with pleading, practice, and evidence; the

3-lbl
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15 “\ § 16 OUTLINE OF PROCEEDINGS IN AN ACTION (Ch.1
d . . :
¢ steps by which proceedings are conducted in the several courts. It

N deals (1) with the jurisdiction of ¢ourts, 1n which court action must
Py be brought, and the authority of the court over the subject-matter, 2)
Y

(X with process or summons to acquire surisdiction of the cause and com-_%x%
pel the defendant’s appearance; (3) with pleading, the formal state- e
ments of claim on the one side, and of defenses or rephes thereto on
the other; (4) with the examination of the 1ssues of law after argument
upon demurrer, (5) with the tnal of the 1ssues of fact joined in the
pleadings; (6) with the judgment or award of the court with respect to
the nature and amount of relief to be given, the great object to which
all prior proceedings have led up; (7) with final process or execution,
which enforces the award of relief by intervention of minusterial or
executive officers. (8) Lastly comes review on appeal, writ of error,
; or motion for a mew trial, to correct errors which may have arisen. -~
‘ In general, the law of procedure deals with the mode of pursuit and .
: application of the remedy to the nght. A comprehensive view of the /)
various steps in an action at law will be given in this chapter, order
that the part played by the pleadings may be seen in perspective,

Jurnsdiction of Courts

Junsdiction 1s the power to hear cases and decide them by pro-
nouncing judgment The power to render judgment depends (1) upon
jurisdiction of the subject-matter or class of cases; and (2) upon jurns-
diction of the cause or partiesz

The judicial powe?g' and ]u?:gdxction of the courts of the states and 2
of the Umted States are m general derived from their respective con- f

stitutions and are further fined and defined by statutes  Such written
law prescribes the nature of the causes that may be brought within
the cognizance of the respective courts In-England, however, the
source of the power and authotty of the common-law courts to afford

the relief ashed was anciently the original writ, a delegation from the —
the =

king n each mstance. The writ was the warrant of authority for .

particular_court “to hold the plea” or tahe CO@M =
In course of time the jurisdiction of the law courts became fixed and
established as to those matters 1n which writs were demandable of

% ¥ common nght Orignal writs fell out of use as a means of commenc-

Thg suit, but ihiey leit hehind them a defined 1urisdiction and the ! mited
system of remedies under “forms of action” which we shall .ave oc-

er and caston to study n detail

e ‘ Some elasticity was afforded by the flexible naturs of the action
aéti on on the case, but a large jurisdiction was unprovided fur. To meet this
s, civil 3 1 Courts, TR O L p 10%0

ce; the : 11 spence Eq Jur 22§, Bigelow, flist. Proc. 76, 77, *5; 8 Bl Com 273,393 XK
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§ 8) PROCESS—THE ORIGINAL WRIT

need the Court of Chancery arose, in which the Chancellor gave equita-
ble relief and did complete justice wherever there was no adequate
remedy at common law The jurisdiction of equity was residuary and
L supplemental to law, based on a delegation of all judicial authornty not
-~ commutted to the older law courts Such is the cause of the great
division of jurisdiction into legal and equitable, allotting certain kinds
of actions and rehef to one set of courts and all the rest to another
The hne of demarcation between legal and equitable jurisdiction 1s
thus historical and arbitrary.

The princioal common-law courts, as they formerly existed n
England, were the Courts of King’s Bench, Common Pleas, and Ex-
chequer These three courts for six hundred years continued to be
the great superior courts of common law, with largely concurrent jurs-
diction 0 all personal actions. These courts sat in banc at West-
munster, but the trials of cases were usually held by judges traveling
on arcut in the county where the case arose.

PROCESS—THE ORIGINAL WRIT

3, Original “process” is any writ or notice by which a defendant
1s called upon to appear and answer the plaintiff’s declara-
tion. '

The commencement of the suit at common law was formerly by
ongnal writ. Judicial process.was by summons, attach-

ment, arrest and outlawry.

The Onginal 1¥rit
In the common-law courts the action was commenced by original
writ, which not only gave the court junisdiction of the subject-matter,

E but enjoined upon the sheriff the duty of compelling the defendant to
appear. “In England the sovereign was the source of all authontv,; |
and the courts were his courts, and had no right to proceed in any

E * cause without his authority and permission It was the principal func-
tion of the ori;nal wnt to gve that pernussion  With us, on the
contrary, the judicial power has always been an mdependent, co-ordt-

g nate branch of government Tt never required any special hcense or
authority from any executine, by wav of original wnt to exercise its

—— functions "
\ The original wnt was a mandatory letter or executive order from the

king to his officer, the sheriff, to compel the defendant to appear in

N

2 Parsons ¥ Hill, 15 App D C 572 per Morris, J, Philadeiphin, B & w
R Co 1 Gatta 4 Boree (Del) 38, &5 Atl 721, 47 . R A (N 5) 832, Apn
Cas 191GL, 1227
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18 OUTLINE OF PROCEEDINGS IN AN ACTION (Ch 1

court to answer the demand of the plaintiff:\\mis was the foundation

of judicial process, 15, of writs jssued in the name of the court,

under its seal, by executive or mumsteriul officers of the court
_under its seal

Orginal Wit 1 Debt WAV

George the Third, etc, to the Shenff of , Greeting+ Command
C. D, late of , that justly and without delay he render to A, B.
the sum of £ of good and law ful money of Great Britamn, which
he owes to and unjustly detains from Inm, as it is said; and unless
he shall do so, and if the said A B shall make you secure of prosecut-
ing his claim, then summon, by good summoners, the sasd C D. that
he be before us, on wheresoever we shall be 1n England (or, 1n
C. P. before our justices at Westmunster, on ), to shew where-
{fore he hath not done 1t, and have there the names of the summoners,
and this writ  \Witness oursel{, etc  [L, S.]

(Tidd's Append:x, 20)

By the wnit 1tself the sheniff was required to have 1t in court on a
certain day On that day the wnt was said to be returnable, and the
day was called the “return day of the writ” In each of the terms, ex-
cept Easter, there were four stated days called “general return days”,
in that term, five, and on one or the other of these general return days
the ongnal writ was always mar'e returnable On the return day, 1t
was the duty of the sheriff to remit the writ into the superior court of
common law, with his return, that 1s, with a short account in wnting
of the manner 1in which he had executed i1ts command to cause the

defendant to appear 4
Commencement of Action m Modern Practice

N

In modern practice the orginal writ 1s no longer used either as au-

thority for instituting the suit, or for the purpose of compelling ap-
pearance by the defendant® though in some of our states the term 1s
retained to designate the process that has taken its place. No wrijt
at all is necessary as authority for instituting suits, and the writ of
summons 15 used as a means of notifying the defendant of the suit,

and ordering him to appear in court. The practice 1s very generally, if

not entirely, regulated by statutes, varymng somewhat in the different
states ©

4 As to commencement of actions at common law, see West v. Ratledge, 16
N. C. 31, Lloyd, Cas Civ Proc 251

8 In this country since the jurisdiction of the courts is conferred by Con-
stitutions and statutes, there Is no need of anv original writ to authorize the
institution of an action  President, etc., of Bank of New Brunswick v, Ar-
rowsmith, 9 N. J Law, 284, Cf P’ressey v. Snow, 81 Me 288, 17 AtL. 71

¢ In Ithnois it is provided that the first process in all actions to be here-
after commenced in any of the courts of record in this state shall be a sum-
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The general practice 1s for the attorney, 1 commencing an action,
to draw up, sign, and pre-ent to the clerk of the court, an order re-
questing him to 1ssue the sumrmons  Tlns order 1s called a priecipe
It 15 never escentia] to the validhty of toe summons, bet ¢ used mercly
as a comvenert wav o' directing the derh as to 1ts 1ssdaeniee. A verbal
direction would do as well ?

Summions and lrrest

The first process upon the oriminal writ in contract actions and
for civil injuries unaccomnanied hv force was a su " 0ns, or warning
to appear accorcding to the command of the writ being usually nothing
more than a copy of the oniginal wnit 1teelf, made oat by the ~' 'nuft's
attorney for the sheniff, and delivered bv one of his deputies to the
defendant. But by early statutes a cajnas was allowed 1 all ordmary
cases, and was generally 1ssued 1n the first mnstance 8

mons, except actions where speaal bail may bhe reqmired (that 18, where a8
writ of camns ad respowdendum may be Issped), which sum.ons shall be
lssued under the seal of the court, tested in the name of the clerk of whch
court, dated on the day it ~hall be issued, and stmed with bis nime, and shall
be directed to the sheniff (or, 1if he be irterested in thie smit, to the coroner
of the county), and shall be made retminable on the firct day of the pext
term of the court in which the action mity be commenced If 10 davs shall
not jutervene between the tune of <uing vut the summons, and the next termm
of court, it shall be made returnable to the succeeding terin The plaintin
may, in any case, have snummons made returnable at anv term of the court
which may be beld wittun three months after the d ite thereuf Hurd's Rey
St I 1921, ¢ 110, § 1 In Hurd's Rev St II 1921, ¢ 10 § 1, it iz provided
that in certain ecases the defendant may be arrested and brought into court
on a wint of eapas ad respondendum

In Michigan it is provided as follows “Actions brousht for the recovery
of anv debt, or for dainages only, may bhe cnmmenced either (1) By original
writ; or (2) by filing in the office of one of the clerhe 0f the court a declara-
tion, entering a rule in the nmunutes hept bv such clerk, requiring the defend-
ant to plead to such declaration within twenty davs after servlce of o copy
thereof and a notice of such rule, and sciving & eapy of such declaration,
and notice of such rule personallv on the defendant, which mode of com-
mencing an action may he adopted amummst any person, whether privilered
from arrest or not” IMow Ann St § 7901 And sce the folloning sec-
tlons us to service of copy of decliration ns a <ubstitute for process See
¥llis v, Fletcher, 40 Mich 321, Begole v. Stum~en, 79 Aich 208 “The orig-
inal writ 1n personal actions shall be a summons or 2 capas ad respordendum,
in the formm heretofore in use in this state, unless the form thereof shall be al-
tered by rule of court.” Comp Liws 1015 § 12406

T Potter v John Tutehlson Mfg Co, 8T Mich 59 49N W 517

88 Bl Com 279, 281, 3 Chit Gen [Irac 142, 197, 11*, Martin, Civ Proe
§12: Tidd, Prac 103. 122 Cnvil arrest by capias ad respondendum in actions
of debt was settled procedure at common law from the reign of Edward III.
Tidd, Prac. (Sth Ed) pp 100, 124  Wherever the defendant could be arrested
he could be held to bafl and could appear only by giving speclal ball as con-
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20 OUTLINE OF PROCEEDINGS IN AN ACTION (Ch.1

Attachment
The wnit of attachment is a writ commanding the seizure of prop-
of the defendant, to be held as security for the satisfaction of the
plamntiff’s claim. It always 1ssues before judgment, and thus differs
from an execution, which 1s the process issued after yudgment to ob-
tain satisfaction of the judgment. In some states it can be issued only
mst absconding debtors or persons concealing themselves, or non-
residents; 1n others, 1t 15 issued, in the first instance, to obtain control
over property of the defendant with which to satisfy the judgment,
At common law the attachment was only to compel the appearance
of the defendant, and, when he had appeared, the attachment was dis-
solved. There was no lLen upon the goods to secure the debt The
writ as now 1ssued is solely to attach personal property and real es-
tate to respond to the judgment The defendant may appear or not,
after having been served with the summons; if not, he is defaulted,
and the attachment constitutes a lien on the goods for the payment of
the claim sued on, which may be enforced by execution The defend-
ant may generally, however, appear at any time before judgment, and
dissolve the attachment by giving a bond, in which case the property
1s released, and the bond stands 1n its place® The giving of a bond 1s
sometimes compelled by arrest on civil process, which is another provi-
sional remedy.

As a general rule the action is deemed to be commenced when the
writ is 1ssued, although to stop the runming of the statute of limitations
some courts hold that the writ must be-delivered to the officer for
service. But others hold that this is not necessary.1?

trasted with common ball or nominal ball, The defendant could not plead
in bailable actions until he had appeared by giving bafl The process by at-
tachment and distringas or distress infinite was as alled of wherever the de-
fendant avoided arrest. Tidd Prac (Sth I'd) 112. It was the only method of
proceeding against & corporation Tidd DIrac 103, 109

* See Sellon, Prac. p 137, 3 Bl Com 290, 291. On special hail as a con.
dition of appearance by nonresident whose #oods hdave been seized, see Own-
hey v Morgan, 256 U S 94 41 Sup Ct 433, 65 L. X4 837, 17 A, L, R 873,
Id, 7 Boyce (30 Del) 297, 323, 105 Atl 838, 840 If the property attached is a
chose in action, ft brings In & new party in the person of one Indehbted, who {s
called the “garnishee,” and who fs required to hold the property In his hands
until the attackment or “garushinent” us it 19 called is dissolved, or he i3
?gg“ise discharged As to this process, sce Drahe, Attachm (5th Ed) ce

1° Swit is commenced by the Issue of summons Schroeder v, Merchants' &
Mechanies' Ins Co, 104 Il 71 See Mason v Chenev, 47 N, H. 24; County
v. Pacific Coast Berax Co, 67 N. J, Law, 48, 30 AtL 906,
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SERVICE—PERSONAL AND CONSTRUCTIVE

4 Jurisdiction to render a personal judgment is based on personal
service of summons, and sometimes on substituted service
Jurisdiction 1n rem, and quasi in rem 1s based on construc-
tive service by publication and control of some res.

Personal judgments must be based upon personal service of summons
upon the defendant, or in case of residents upon substituted service
Constructive service of process by publication 1s by statute authorized
where the court has jurisdiction in rem or quasi in rem In the latter
case seizure of some property by attachment or otherwise is neces-
sary 11

Personal Sertice

There 1s a most mmportant distinction between the jurisdiction
which is based on personal service and junsdiction which 1s based
upon control over some res or subject-matter, which 1s under the
power of the court Only by wvirtue of personal junisdiction can the
court render a personal judgment and create a personal obhigation
which will bind all his property everywhere

The ordinary method by which a court gets authority to adjudicate
upon the rights and habilities of the defendant 1s by service of sum-
mons upon lum personally within the state. There are statutory pro-
visions as to the officer or agent upon whom summons shall be served
in actions agamnst corporations The service, when personal, may be
made at any time after the wnit comes into the hands of the officer,
but not later than the time fixed by statute, which may be the rerurn
day or a certam time before The offcer 1s bound to use due dihigence
in serving 1t, and 1s hable for neclect or a false return  Having made
the service, it 1s us duty to return the writ to the court from which
it 1ssued, with his report of service, or that the derendant cannot be
found within hus junschction indorsed thereon which 1= called his “re-
turn "

This act of notifving hum of the coninancement ni the suit 15 gen-
erilv perfoimed by reading the vt to ey o banding him a copy of
1t or, as 1s now genero It provaded by snute by leaving a comy at his
last usual place of 1hode 1f be hac ane within the ju=izdiction of the
court 1 Suhstitnted cervice where nrocess 15 left at the re<idence of
the defendant, 1s treated by state courts as a hind of pe.sonal service

1 Pennover vy Neff 951 & 711 241, 14 565
12 See lleath v White, 2 Dowl L 40, Hinron Cas Trial Prac p 41,
Bimeler v Dawson, 4 Scam (I11Y 516, 'O Am Dee 430, Hopkinson v Sears
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Substituted S ervice
Substituted service, by leaving a copy of the summons at the de-

fendant s resulence or usual place of aboude, may by statute be made
equn alent to persondl seryice as to a resident defendant, and support
a personal judgment “Substituted seryvice m actions 1N personam 1s a
departure from the common-law rule requinng personal service, and
the statute authorizing such service must be followed strictly Put,
when the statute 1S complied with, the general rule 1s that substituted
service on a resident deiendant 1s equivalent to persunal service and
warrants a personal judgment ” 13

Courts have no general power to summon nonresidents, and persons
restdent 1n one state are not subject to the exercise of personal jurs-
diction over them by courts i another 14 If they hold property there,
however, they are subject to have therr property nghts adjudicated

" bya judgment 1 rem \lere temporary presence in the state 15 suf-

fictent to subject the nonresident ndividuals to its power 1f personal
service of summons 18 cecured therem, even if the defendant is merely
passing through on a train But forcign corporattons cannot be served,
unless doing business 1n the state \When once obtamned, jurischction
continues through all subsequent proceedings wn the same htigation

without further notice.

Constructive Service
In certain exceptional cases a _court may acquire a limited jurisdic-

tion 1n rem by notice sent to 2 nonresdent outside the state or published

“sathm it, which is regarded as sufficient to give him a reasonable on-

14 Vt. 404, 38 Am Dec £36, Vaughn v Brown, 9 Ark 20, 47 Am Dec 730:

Mzher v Bull, 2¢ II' 848; Law v Grommes, 158 111 402, 41 N E 1050 (ser-
.ce of summons by delnering & copy without rénding the wiit to the defend
:ant insuthclent)
is Lloyd, Cas Civ Proc p 088, pote, Cisudy v Lefteh (N Y) 2 Abb N
‘C 813; Misvourl, K & T Trust Co v Norms 61 Mnn 236, 63 N W (34,
Nelson v Chiazo, B & Q R, Co, 223 11 107, 80N I 10 S L It A (N S)
1186 116 \m S Rep 153, %2 Cve p 461 Sepvwce In Actions in Personam C.
K Burdich, 20 \fich Law Rev 422, 425, McDenald v, Mabee, 243 U. 8 90, 37
Syp Ct 343,61 L. I'd 60S, L R A 19171 438 The Sup cme Court of lowa
has held that statutes authomzing service of motice on residents of the atate
while outside of its territorial lumits and the rendition of personal Judgment
on such seryice are unconstitutional  Raher v Raber, 150 Iowa, 51, 128 N,
W 404,351 R A (N &) 92 Ann Cus 1912D, €50 See 20 Mich Law Rev.
420, 430, McDonald v Mahee, 213 U S 90, 37 Sup Ct 343, 61 L, Ed. 608, L.
R.A 1917F, 468 Substituted service of process, by posting on the front door,
due process of law 7 Va Law Rev 670 (May, 1921)

14 “Process from tribunnals in one state cannot ruo into another state, and
summon parties there domiciled to leave Its territory and respond to proceed-
ings against them,” far from their homes and business Pennoyer v Neff, 85

O
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portunity to appear and defend, But a court cannot acquire juris-
diction to pronounce a personal judgment agamst one who has no
residence within the state, except by actual service of notice upon lum
withun the state, or by his voluntary appearance

Junisdiction 1n rem 1s juriediction in the cause acquued by virtue
of control over the subject-matter. All proceedings are really directed
agamst persons and their nights, even though, as 1n adnuralty, a res or
ship be impleaded as defendant Some notification of the proceed-
ing 1s therefore essential, either by publication n newspapers, or by
posting up notices, or by mailing notice to the last known address, or
by service of summons outside of the state  An order of court must
in general be obtained to make service of the summons by publication
or other substituted method, upon a showmg by affidavit that personal
service within the state cannot be made 18

Jursdiction Quast in Rem

There has been*a wide extension of the doctrine~of juriediction in
rem to cases where there 1s no duect claim asserted to a tangible res
Thus, where a suit 1s brought upon an obligation agaimnst 2 nonresident
debtor, the court may subject the property of the debtor within the
state to the payment of the debt, even though no personal junsdiction
over him can be acquired No claim is made to the property, except
incidentally as a means of obtaiming redress for a wrong. It 1s held
that where a claim 1s made to property mndirectly to satisfy an cbhga-
tion of a nonresident debtor, an attachraent or garmshment or receiver-
ship is necessary. Since the swt is not so framed as to <et up any
direct claim to the res, a claim to specific property must be asserted
in some manner, since jurisdiction is based upon that ¢ A judgment

U. S. 714,24 L. I"'d 505, Flexner v Farson, 248 U § 299, 19 Sup Ct 97, 63
L. Ed 230; A W Scott, Jurisdiction mer Nonresidents, 32 Harv Law Rev
871, 875

18 The process of the court is said to “run” only within the limits of its
own junisdiction, and only by service within those limits is juricdiction to
pronounce persnnal jud.ment agalnst a defendant without his voluntary ap-
pearance acquired  Goldey v Mornine News 196 U S 518, 15 Sup Ct 559,
30 L. Ed 517: Lloyd, Cases Civil Procedure pp 201 279 n»te; Pennover v
Neff, 3 U S 714, 24 L, Ed 565: International lIarvester Co v Common
wealth of Kentucky, 234 U S 570 34 Sup Ct 044 58 [. I'd 1473 According
to sowe guthontles, no personal judement ¢an be rendered, even agiinst a res-
ident, merely on the basls of an attachment of the property and publication
of summons De Arman v Massey, 151 Ala 639, 44 South 688; Scott, Cas.
Civ Proc. p. 42

18 Seizure bv eourt nececsary to base service by puhlication in suits quast
in rem Pennoyer v Neff. 05 U S 714, 24 L Ed 563, Baille v Columbia
Gold Min Co. 86 Ore 1, 22, 42, 188 Pac 907 167 Pac 1167. Sce W N Hob-
feld, 26 Yale Latw J 714, 761; Shipley v, Shipley, 187 Iowa, 1203, 175 N. W. 51
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§ 28) ORIGINAL WRITS 57
Forms of action, and the necessity of choosing between them, have
been abolished by all the American codes, following the New York
code of 1848 In many of the states which retain forms of action, the
. common-law forms have been combined or modified by statute In
Miclugan contract actions are all called assumpsit, and tort actions for
damages aic all called trespass on the case.®

ORIGINAL WRITS

28 No one could bring an action in the king’s courts without the
<-' king’'s wnt. The power of issuing writs was delegated to
the Chancellor, who acted through his clerks. The func.

tion of the original writ was:
( (1) To commangd the shenff to compel the defendant to appear

- in court;
£  (2) To authorize the court to take jurisdiction of the cause,

Origmal Wnits
The ancient system of ongmnal writs, by which the king gave juris-
diction to his judges, gave rise to the variety and distinction of forms

.~ of action. Ongmal wnits were royal commands, and must be sealed

by the chancellor, hihe all other important executive acts which passed
under the great scal. The chancery office was thus the officina justihz

i (the magazine of justice), out of which all origmal writs 1ssued and
— for wluch it_was alwavs open to the subject, who might there demand

' as of night, any wr.t that his case might_call for.

- All applicants for justice 1n the royal courts must first come to the
chancery office for their writs. Thus the king at first controlled the
jurisdiction of all the judges of the three great superior courts, by
his control over the 1ssue of the omginal writs. The actual drawing

443,50 L. A (\ S)1; Powers, Coniver~ion, §§ 4S8, 459, McFaul v Reatusef,
20 Ilow, (U S§)522 15 L Iad 1010 1I U Sims, 21 Yale Taw J 215 Necet
sity of Theory of the Case in Pleading, 50 L R. A (N S) 3, note, L F
Albertsworth, 94 Cent Iaw J 388, 106, 10 Cal Law Rev 202, Theor} of
the Pleadings i Code States, Election of Remedies, B § and A § Damn ird,
8 Minn Law I, 450, 504, 505, Reinkey v INindley Eleetriec Co., 147 Minn
161,180 N W 236, Ash v Childs Dining IIall Co, 231 Mass 86, 120 N B
896, 33 Harv Law Rev 240

¢ The Michigan Judicature Act of 1915, by chapter XI (Pub Acts 1915,
No 314), abolishes some of the forms or theories of action for damages, and
exponds the others to cover the vacunt territory As Professor I K Supr
derland suggests, why not openly and framkly abolish thewn ail? WLy stop
halfway in the process of simplification? 14 Mich, Law Hev 3583 Code .
pleading, while subject to muny criticisms, is beyond criticisin in abolishind .
all forms of action
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. 5 DEVELOPMENT OF FORMS OF ACTION (Ch 2
1 them, have nd preparing of these important warrants of authority were con-
: New York 40 a staff of special clerks under the Chancellor, who were men
f action, ed1n the law
statute ‘he following 15 a form of the—

without the

lelegated to

The fune
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: cause,

gave juris

itrolled the
courts, by:
al drawin;

note, I: F.
. Theory of
S Deanard,
. 147 Mapn
3, 180N B

A(’ts 1915'
tmages, and
L R Sup-
Why stop
383 Code.
i abolishing-

riginal [Vrit i Trespass to the Person
Ongmnal Wnt—Iitzherbert, Natura Brevium, 196-198,

The King to the Shenff, etc  1f A shall make vou secure, etc, then
siit by gagres and safe pledees B that he be before us on the Morrow
All Souls, whe.esoever we shall then be in Encland  And if 1t be
wturnable 1n the Common Pleas, then thus  Detore our Justices at
estrmnster on the Morrow of All Souls, to <hew wherefore with
ree and arms he made an assault upon him the said A at N, and
t wounded and 1l treated him, so that his hife was despaired of,
.other enoimous things to him did, to the great damage of him the
d A and against our peace  And have there the names of the pledg-
and thi writ. \Witness, etc
I*he oniginal writ was thus a mandatory letter, issuing at first from
. Chancellor, the king’s secretarv, and later out of the Court of
erv, under the great sedl, and 1n the king’s name, directed to the
, the king’s officer, containing a summary statement of the cause
complaint, and requiring him 1n most cases to command the defend-
o satisfv the claim, and, on his failure to comply, then to summon
to appear 1n one of the superior courts of common law, there to
unt for his noncomphance It was'a hind of executive order to
wecause whv he hid not redresscd the wrone complamed of, In
ases 1t omitted the former altcinause, and required the sheriff
lv to enforce the appearance, -
1e:ohject of the oriminal writ, therefore, was to direct the sheriff to —
on the defendant to appear in court. DBut 1t was also necessary
ithonity ‘for mstitution of the swit: for it was a principle that no
1=could be maintamned in any superior court without the sanction
e king’s orimnal writ, the effect of which was to give cognizance.
cause to the court in which 1t directed the defendant to appear
toming 15 _thus “the fountmn of justice,” and his wnt 1s the
ttion of the jurisdiction of the court.”
Jince, as we have seen, aa oricinal writ was essential to the in- «
ftution of an action, the various forms of -original wnits had the
ctof linmting and defining the rights of action No cases were

!lndc:lphin, B & W R Co v Gattn, 4 Boyee (Del)) 88, 85 At1 721, 47/
A (N 5) 032, Ann Cas 1916, 1227, Parsons v ILll, 16 App D O




59 . 60 DEVELO PMENT OF FORMS OF ACTION (Ch. 2
imon law writs then known in pructice. A restoration, mn part, of the anclent
found to. authority to devise new writs to meet new cases was granted by Parlia-
- of those ment 1n the year 1285. In that year the famous statute of Westm. I,
» tawfully 13 Edw. I, c. 24, was enacted. By this statute 1t was provided: “That
hts of ac- as often as it shall happen in the chancery that in one case a writ .3

found, and in a like case (in consimli casu), falling under the same

ere are as nght, and requirning like remedy, no writ 15 to be found, the clerks of
n, the chancery shall agree in making a wrnit, or adjourn the complaint
till the next Parliament, and write the cases in which they cannot agree,
‘ and refer them to the next Parliament, and by consent of men learned
TED in the law, a writ shall be made, lest 1t might happen after that the
court should lorg time fail to admimster justice unto complainants ”

s Chancel- New writs were coptously produced under the authornity of this stat-
a¢ reign of ute, while others were added from time to time oy e\press authory
ster 11, the of the Legislature All forms of wrts once 1ssued were entered,
ar cases to from time to tume, and presen ed, in the court of chancery, 1n a book
s called the Regster of Writs (Regrstrum Brevium), which, in the reign

y the nature - of Henry VIII, was commtted to print and published 1°

nt’s liabinhity

1d not man- HISTORY OF FORMS OF ACTION IS HISTORY OF SUB-

STANTIVE LAW

30, The development and extension of the scope of the different
forms of action 1s the history of the recognition of mights
and hability in the law of torts, contracts, and property,
and the essentials of rights of action. MX

#The list of omiginal writs deternuned the jurisdiction of the courtsy
d_the existence of remedial rights and-habiity Even when the
fiction of writs as an authorization {rom the king was gone, yet
ges regarded 1t as their duty to govern the exeicise of their
iction according to the recognized occasions of remedy. Al-
iough the original writs became a mere formality, and were super-
as a method of commencing the action, yet the principle of
snaons kim Alxctnog .remamed, and the forms of action based on the old prece-
lents-of writs were still observed as representing the sole occasions of
emedial intervention. !t
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_,M'altlnnd‘s Histors of the Reglister of Onginal Writs, 3 Harv Law O

69; reprinted In Seclect I'ssays in Anglo-American Legal Hist, vol

, Stephen, Pl ¢ 1, Gould M (Will's Ed) c. 1; Chitty, Pl ¢ 2,

d, Select Papers, 172; 8 Street, Foundations Lega) Liab. pp 28-32
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